[image: image1.jpg]



Corporate Structures

[image: image4.jpg]|

)




[image: image2.jpg]NATIONAL SMART CARD PROJECT




[image: image3.jpg]


 

Report WP8 - 07

Version 3.0
November 2003

© London Borough of Newham” for the National Smart Card Project

1. Abstract

1.1 General

There are a number of different types of business entity that may be used in the UK.  The choice of business entity decided upon in any given situation will be driven by many factors – some of these factors are outlined in the relevant following sections of this report.

The various entities fall broadly into the following categories:

· A company

· A limited liability partnership (or LLP)

· A partnership

· A joint venture

· A non-profit distributing organisation (or NPDO)

Companies, LLPs and partnerships are entities legally defined under UK law.  In contrast, a joint venture is a general term used to describe the joining forces of two (or more) entities, either for a specific project or on a more general ongoing basis.  In a joint venture, the legal entity could be a company or a partnership, or the joint venture could simply be on a contractual basis.  Similarly, an NPDO is not a legally defined entity and usually takes the form of a company limited by guarantee or an industrial and provident society.

1.2 Companies

A UK company can take one of the following forms:

· A company limited by shares

· A company limited by guarantee

· An unlimited company.

A company limited by shares or limited by guarantee can be either a private company or a public company.  Only a public company is able to offer its shares to the public, and it is the ability to raise finance in this way that often leads a company to seek public company status.  

1.3 Partnerships

A business may be carried on in the UK as a partnership.  Individuals, companies and other entities may be partners.  A distinction is drawn between:

· general partnerships, where the partners have an unlimited liability for the debts and obligations of the partnership, and;

· limited partnerships, where one or more general partners have unlimited liability and limited partners are liable up to the amount of their capital contributions.

· Limited partnerships are not used a great deal in the UK.

1.4 Limited Liability Partnerships

A limited liability partnership, or LLP, is a body corporate with a legal personality separate from that of its partners (who are known as members).  An LLP is essentially a corporate business vehicle that combines the flexible structure of a partnership with the benefits for its members of limited liability.  However, unlike limited liability companies, LLPs have no share capital and are not subject to any capital maintenance requirements.

1.5 Joint ventures

A joint venture, which may be structured in a number of ways, can be characterised as an enterprise or venture between two or more parties to carry out and share the profits of a designated business or project.  The venture can take the form of a partnership or a company in which the joint venturers are shareholders.  A third alternative is that the venture could simply be the subject of contractual arrangements between the relevant parties.

1.6 Non-profit distributing organisations

An NPDO will usually take the form of a company limited by guarantee (see part 4.2 c) or an industrial and provident society.  An industrial and provident society is a corporate entity, they key legislation on which can be found in the Industrial and Provident Societies Act 1965.  NPDOs can provide efficient mechanisms for providing services although historically such entities have not featured strongly across the board in relation to Local Authorities.
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2. Introduction

The purpose of this report is to investigate the key legal issues surrounding the formation, management and operation of various corporate vehicles in the UK including possible funding choices and some key competition law issues.  It should be read in conjunction with the Introductory Report, which prefaces the series of reports in the Legal section of the National Smart Card Project.

In preparing this report, we have had regard to the following:

· Companies Act 1985

· Competition Act 1998 

· Company Directors Disqualification Act 1986

· Financial Services and Markets Act 2000 

· Insolvency Act 1986

· Limited Liability Partnerships Act 2000 

· Limited Liability Partnerships Regulations 2001, SI 2001/1090 

· Limited Partnership Act 1907

· Local Authorities (Companies) Order 1995

· Local Government Act 1972

· Local Government Act 2000 

· Local Government Act 2003 

· Local Government (Contracts) Act 1997

· Local Government and Housing Act 1989

· Partnership Act 1890 

· Provident Societies Act 1965

The contents of this report should not be read in a vacuum. It is important that each of the principal parties involved in establishing and running a Local Smart Card Scheme should participate in the decision making process and buy into the final business plan and specific corporate structure(s).  It should be noted that the differing lengths of each section should not be taken as indicating a preference for any one entity over another.   

3. Scope of this Report

This report focuses solely on the options for the corporate vehicle(s) which may be put in place to procure and deliver Smart Card Schemes, including as to a Local Authority's statutory ability to participate in an incorporated special purpose vehicle, funding choices and competition law issues relevant to potential corporate structures.   

This report also considers the implications of state aid and the powers of the European Commission to monitor, control and prohibit the forms and levels of state aid provided to commercial undertakings by EU Member States.

This report does not consider any tax issues that may arise and specific tax advice should be sought prior to pursuing the implementation of any Smart Card Scheme.  This report does not consider any employee obligations or liabilities that may arise.   

4. Key Features of a UK Incorporated Company

4.1 Introduction

A UK company can be:

· A company limited by shares – in this case, the members' liability is limited to the amount unpaid on shares they hold

· A company limited by guarantee – in this case, the members' liability is limited to the amount they have agreed to contribute to the company's assets if it is wound up

· An unlimited company – in this case, there is no limit to the members' liability.

All three types of company can be private companies but only a company limited by shares can be a public company.  Only a public company is able to offer its shares to the public, and it is the ability to raise finance in this way that often leads a company to seek public company status.

In order to achieve public company status a company limited by shares can either be incorporated as a public company or can re-register as a public company.  In either case a public company must obtain a trading certificate before it can do business.

Public companies are subject, for the most part, to the same statutory and common law regulation as private companies.  However, there are also further statutory and regulatory controls, relating to what the public company itself can and cannot do and also to the powers, duties and liabilities of the directors.

The Companies Act 1985 (the “Companies Act”) is the principal statute governing the incorporation and operation of companies in the UK.

The most common type of company is a company limited by shares.  The balance of this section deals only with this type of company and looks at the law and regulations as they apply to such a company in the absence of any shareholder's agreement.

4.2 Formation

The vast majority of UK companies are incorporated pursuant to the Companies Act.  Certain types of companies are incorporated by Royal Charter or by special statute, but this is unusual and is outside of the scope of this report.

The Companies Act generally allows one or more persons ("person" includes individuals, companies and other entities) to form a company for any lawful purpose by subscribing to its memorandum of association.  However, a public company or an unlimited company must have at least two subscribers to its memorandum of association.

A later section of this report examines capacity of a Local Authority to contract generally and thus the theoretical power of a Local Authority to form, and participate in, a company.

4.3 Registration and ongoing obligations to file documents

All companies incorporated in the UK must be registered at Companies House (in the case of England and Wales, at Companies House in Cardiff, and in the case of Scotland, at Companies House in Edinburgh).  

Certain documents must be filed on first registration, including a statutory declaration of compliance with all the legal requirements relating to the incorporation of a company and the initial constitutional documents (see below). 

All UK companies must have a registered office in the United Kingdom, although the registered office need not be the address from which its business is conducted.  

The Companies Act provides for the publication and filing of financial statements for most companies.  A company is also obliged to file an annual return containing details of shareholders, directors, the company secretary and its principal business activity.  Details must be filed promptly of any changes in officers, alterations to the articles of association and certain other information specified in the Companies Act.  

The file is available for public inspection and failure to maintain it may result in fines and penalties being imposed on the company and the directors.

4.4 Constitutional documents

The constitutional documents of a company include:

· The memorandum of association - this sets out the company's name, where the registered office of the company is situated and what the company will do (known as its "objects").  Often, the object of a company may simply be to "carry on business as a general commercial company".  Other clauses to be included in the memorandum depend on the type of company being incorporated.

· The articles of association – essentially the "rules" for the running of the company's internal affairs, the articles will contain the regulations governing the operation of the company and the regulation of the relationship between the company and its shareholders, and the powers of the directors.  A company may adopt one of a number of model sets of articles of association (in whole or in part), or may adopt a modified version of a model set, or (except in the case of a company limited by guarantee or an unlimited company) may adopt its own bespoke set of articles.  

In addition, the shareholders may wish to use a shareholders agreement, to regulate relations between themselves.  For more information on shareholders agreements please see below.

Please note that later sections review the law from the point of view of a company limited by shares. 

4.5 Shares and Shareholders

4.5.1 Capital structure
Provisions in relation to the capital structure of the company are set out in the memorandum and articles of association.  Shares may be of any nominal amount, and whilst normally denominated in pounds sterling may be denominated in any other currency.  It is not possible to issue shares of no par value, although shares in a private company may be issued partly paid or nil paid; for example, a share with a nominal value of £1 may be issued nil paid, which means that the shareholder remains liable to pay up to £1 in relation to that share when called upon to do so by the company.  In a public company shares cannot be allotted unless they are at least one-quarter paid up as to their nominal value (and the whole of any premium).

A company may have different classes of shares with different rights as to voting, dividend, return of capital on a winding-up etc.  The most common type of share is an ordinary share, which (unless otherwise stated) carries one vote and the right to such dividends as the directors or the company may declare.  It is possible to issue redeemable shares which, subject to certain restrictions, may be redeemed at the option of the company or the shareholder.  The provisions specifying the terms and manner of redemption of the redeemable shares have to be set out in the articles before the redeemable shares are allotted and issued.

4.5.2 Changes in share capital
A company’s share capital may be increased by an ordinary resolution (a simple majority) of the company's shareholders in general meeting.

The Companies Act contains provisions which permit a company in certain circumstances to purchase its own shares and therefore return cash to shareholders.  The rules for the purchase of own shares are more relaxed for a private company than for a public company.

The Companies Act also contains detailed provisions governing the provision by a company of financial assistance for the purchase of its own shares.  Again, the rules are more relaxed for a private company than for a public company.

4.5.3 Share premium
Shares may be issued by a company at a premium, that is, for an issue price higher than the nominal value.  The amount in excess of the nominal value is a form of capital reserve which can only be used for certain purposes set out in the Companies Act, or in accordance with certain schemes sanctioned by the High Court.  It should be noted that shares may not be issued at a discount to their nominal value although, as already stated, they may be issued partly paid.  

4.5.4 Transferability of shares
In general, shares are freely transferable unless restrictions on transfer are imposed in the articles of association.  The articles of association of a private company often require a shareholder who wishes to sell his shares to offer those shares to existing members before offering them to a third party, or may give the directors the authority to refuse to register a transfer of shares to a person of whom they do not approve.  

Where there is a shareholders agreement, it is customary to include provisions restricting the transferability of shares in this document.  This would have the advantage of keep such provisions confidential because, as outlined above, a shareholders agreement is usually a private document between the parties.

4.5.5 Liability of shareholders
The liability of a shareholder is limited to the extent of any amount unpaid on the shares.  In other words, if the shareholder had subscribed £1 for a share with that nominal value, he will have no further liability regardless of the liabilities the company may incur.

4.6 Directors and Officers

A company must always have at least one director and a company secretary and where a company has a sole director that person cannot also be the company secretary.  This means that a company will always have two officers.  

4.6.1 Appointment and Removal
The first directors of a company are appointed by the subscribers (those incorporating the company), and subsequent directors are appointed by the shareholders in general meeting or by the existing directors (if, as is usual, they are so empowered by the articles of association).  Directors may be removed by the shareholders in general meeting by a simple majority of votes.

4.6.2 Rights and Duties
Directors are, as a matter of law, empowered to conduct the business and affairs of the company.  Certain powers, however, such as altering the articles of association, may only be exercised by the shareholders in general meeting.  

A director may or may not be a full time working director, a full time director generally being known as an executive director.  One of the directors is usually appointed by the others to be the Chairman.  Full time directors may also have specified powers delegated to them by the board of directors, for instance, in relation to finance, sales or marketing.  One director may also be appointed managing director, and he will have general executive authority, and responsibility, for conducting the company's business.  

A director owes certain fiduciary duties to the company (such as the duty to exercise skill and care and the duty to act in good faith) and accordingly he is obliged to act in the best interests of the company.  He must also have regard to the interests of both shareholders and employees.  An executive director may also owe further duties as a result of the terms of his service contract.  There are also a number of other specific duties imposed on directors by the Companies Act, such as an obligation to file audited financial statements and to make other specified returns to Companies House.  Directors may also be personally liable for certain acts of the company, particularly those concerned with the insolvency of the company.

4.6.3 Who can be a Director
Generally, any person (including another company) can be a director of a company.  In the case of individuals, however, they cannot be a director if they are an undischarged bankrupt or disqualified by a court from holding a directorship (unless given leave to act in respect of a particular company or companies).  

Also some people not of British nationality are restricted as to what work they may do while in this country.  The Home Office (Immigration and Nationality Department) can provide further advice as to whether such a person can become a director of a UK-registered company.

A private company need only have one director although a public company must always have at least two directors.  A company's sole director cannot also be the company secretary.

It is common practice to appoint one or more independent non-executive directors to the board of a company.  This is often a matter of "best practice".

4.6.4 Company Secretary
The Companies Act requires that every company must have a company secretary who may also be a director, although a sole director may not also be the secretary.  The company secretary is an officer of the company and, as a matter of practice, is usually given responsibility for ensuring the company complies with the obligations imposed on it by the Companies Act (although the appointment does not excuse the directors from their liabilities in this regard).  A public company is obliged to have a suitably qualified secretary.

4.7 Meetings of the company
An annual general meeting of shareholders (“AGM”) must be held in each calendar year and not more than 15 months after the previous AGM.  However, if the shareholders of a private company unanimously pass an elective resolution the company will not be obliged to hold an AGM, nor will it be obliged to lay audited financial accounts before the AGM, nor to reappoint its auditors annually.

The Companies Act provides for certain business to be conducted at an AGM, and this includes the consideration of the financial statements, the report of the directors and auditors, the declaration of dividends, the (re-)appointment of the auditors and the fixing of their remuneration, and the (re-)electing of directors who are retiring (the articles of a public company often require a proportion of the directors to retire by rotation each year).

The Companies Act also provides for an affirmative vote of shareholders, either by a simple majority (ordinary resolution) or by a 75 per cent majority (special resolution) of those voting in relation to certain matters, such as the removal of directors (which requires an ordinary resolution) or a change to the articles of association (which requires a special resolution).  In certain circumstances a private company may use a written resolution instead of an ordinary or special resolution.

Since 22 December 2000 companies and members may use electronic communications in place of provisions that previously required written documents.  So, for example, as long as the articles permit:

· notices of meetings may be sent to members electronically;

· the financial statements and reports of the directors and auditors may now be sent out to members by electronic means rather than by post;

· a member can exercise his right to require that the financial statements and reports be laid before the AGM by electronic means rather than in writing.

The Companies Act does not provide specifically for the holding of directors' meetings, or the keeping of minutes of those meetings.  These matters are regulated by both the articles of association and by rules laid down by the directors themselves.  They may also be covered by the provisions of any shareholders' agreement.

4.8 Dividends

A company is entitled from time to time to distribute by way of dividend a maximum sum equal to the total of its accumulated realised profits less losses (its “distributable profits”).  Dividends may be declared by the directors or by the company, acting by the shareholders in general meeting on the recommendation of the directors.  It is common for any shareholders' agreement to make provisions regarding the payment of dividends of varying amounts to different shareholders.

4.9 Debt instruments

A UK company is free to issue debt instruments.  Such instruments may be secured or unsecured, may carry such interest rate and right to redemption as the company determines and may be convertible into shares in the issuing company on such terms as may be specified in the document pursuant to which the instruments were issued.

4.10 Insolvency

The law relating to insolvent companies is contained in a number of statutes and in subordinate legislation.  An explanation of insolvency law is outside the scope of this report.

4.11 Corporate governance

Good corporate governance is essential.  The Committee on Corporate Governance has produced a set of principles and a new code embracing the reports of previous committees (Cadbury/Greenbury/Hampel/Turnbull) and its own work and this new code came into effect for accounting periods commencing after 1 November 2003.  

Although the code is only binding on listed companies, its principles should be familiar to all directors and companies should seek to comply with them so far as they are relevant taking into account the size and nature of the company.  Therefore, although of no legal force,  the recommendations of the Code should be followed as a matter of good practice.  The Code covers the practice of companies in respect of its board, directors remuneration, relations with shareholders and accountability and audit.  With regard to risk management and internal control, the Code requires that the board should maintain a sound system of internal control to safeguard shareholders' investment and the company's assets
 and also that the board should, at least annually, conduct a review of the effectiveness of the group's system of internal control and report to shareholders that they have done so.  The review should cover all material controls, including financial, operational and compliance controls and risk management systems
.  The Turnbull report itself (which was published by the Institute of Chartered Accountants of England and Wales in September 1999) is annexed to the new Code.

4.12 Companies conducting certain types of business

Companies involved in banking, insurance and investment business must comply with additional regulations concerning the disclosure of information and other matters. 

For example if it is decided that a Local Authority Smart Card should have e-money facilities then it may be necessary to set up an entity specifically to become an Electronic Money Institution (ELMI) in order to issue the e-money.  Such an entity would not be able to carry on any other activity (other than activities closely related to issuing e-money) and would have to comply at all times with strict standards and regulations.  

4.13 Companies limited by Guarantee
The key characteristic of a company limited by guarantee is that its members' liability is limited to the amount which they have agreed to pay in the event that the company is wound up (i.e. to the amount each member has guaranteed).  Typically on becoming a member, that member will sign a guarantee form as part of the subscription documentation in which he will agree to contribute a specified amount in such circumstances.  Companies limited by guarantee are commonly used to establish charitable companies or other not-for-profit organisations, partly because they offer greater protection to the directors (who may otherwise be trustees) in relation to their personal liability. 

Certain companies limited by guarantee are permitted to omit the word "limited" from their name
 as long as they satisfy certain requirements and a statutory declaration in a prescribed form is delivered to Companies House.  The requirements are:

· the objects of the company (as stated in its memorandum of association) are to be the promotion of commerce, art, science, education, religion, charity or any profession and anything incidental or conducive to any of those objects;

· the memorandum or articles of the company:

· require its profits or other income to be applied in promoting its                        objects;

· 
prohibit the payment of dividends to its members; and

· 
require all the assets which would otherwise be available to its members on a winding up to be transferred either to another body with objects similar to its own or to another body the objects of which are the promotion of charity and anything incidental or conducive thereto. 

See also later in this report.

5. Key Features of a Partnership

5.1 Introduction

Under English law, broadly speaking, a partnership is the relationship which subsists between persons carrying on business with a view to profit
.  As a matter of law:

· each partner has authority to bind the other

· partners have joint liability on contracts

· partners have joint and several liability in relation to any tortious acts

· partners have a duty of good faith to one another.

A partnership has fiscal transparency – that is, the profits and losses referable to each of the partners belongs to them alone.  Generally, the financial affairs of the partnerships are private to the partners.  However, where all partners are limited companies, (or certain unlimited companies), there is a requirement under the Partnerships and Unlimited Companies (Accounts) Regulations 1993 for the partnership to prepare and file accounts with Companies House.

5.2 Some advantages

Advantages of carrying on business as a partnership include:

· Financial affairs and constitution are entirely private

· Flexible structure is possible

· Partnerships can be dissolved by agreement and the reserves and assets distributed as contemplated by the partnership agreement

5.3 Some disadvantages

On the other hand, disadvantages include:

· There is no separate legal entity to enter into contracts, make borrowings, grant charges, etc

· The partners are jointly liable for all debts and obligations incurred while they are partners

· The partners are jointly and severally liable for any loss or damage arising from any wrongful acts or omissions of fellow partners

· Liability to third parties is unlimited.

6. Key Features of a Limited Partnership

6.1 Introduction

A limited partnership can be said to be mid-way between a company and a partnership.  The result is a structure which is similar to that of a partnership in that it remains unincorporated, but with the important distinction that some of the partners (the "limited partners") do not assume liability (beyond their capital contribution) for the debts of the partnership.

6.2 Main characteristics

The main characteristics of a limited partnership formed under the Limited Partnerships Act 1907 are as follows:-

· A limited partnership must consist of at least one general partner who is responsible for the management of the partnership and who has unlimited liability for the partnership’s obligations

· All the other partners may be limited partners, and their liability is limited to the amount of their capital contribution.  They may not, however, take any part in the management of the partnership.  If they do, they will be treated as a general partner and will lose their limited liability status

· There must be no more than 20 partners in total

· Like other partnerships, limited partnerships are tax transparent (i.e. each partner is taxed on its expected share of partnership profits)

6.3 Some disadvantages

Limited partnerships have to fulfil various regulating requirements such as being registered with Companies House, delivering up annual accounts etc.  The regulatory regime to which limited partnerships are subject under the Financial Services and Markets Act 2000 make them generally unattractive for work in the UK (this is because limited partnerships generally fall within the definition of “collective investment schemes” under the Financial Services and Markets Act 2000 (FSMA) and may therefore only be promoted and operated by authorised persons under the FSMA).  In practice, it is often thought to be as easy to form a company and provide all of the participants with limited liability as it is to form a limited partnership under which only some partners have limited liability.

7. Key Features of a Limited Liability Partnership

7.1 Introduction

A limited liability partnership is a new form of legal entity created by the Limited Liability Partnerships Act 2000 (the “LLPA”) and the Limited Liability Partnerships Regulations 2001 (the “Regulations”).  Both came into force 6 April 2001.  As at 17 July 2001, more than 200 LLPs had been incorporated, and many of such LLPs are used by (former) professional partnerships, as investment vehicles and for entrepreneurial businesses.

7.2 Characteristics of an LLP

7.2.1 Similarities to a company

Like a company, an LLP is a body corporate with legal personality separate from that of its members
.  Members have limited liability and can bind the LLP in a similar way to the directors of a company binding the company
.

Third parties are entitled to assume that:

· Members are authorised to act on behalf of the LLP, unless the third party knows that that person has no authority or does not know or believe him to be a member of the LLP
;

· Members continue to be regarded as members until either such time as the third party has notice that the former member has ceased to be a member or notice that a member has ceased to be a member is delivered to Companies House
.

In this way, members of an LLP are treated in a similar way to company directors.

An LLP must file accounts at Companies House
.

7.2.2 Similarities to a partnership

In the same way as for a partnership, an LLP has no share capital and no capital maintenance requirements.  Similarly, there is no rigid distinction between members and the board, or between capital and reserves.

Rights and duties of the members and the LLP can (and should) be governed by an agreement between the members and/or between the members and the LLP.  Where there is a written agreement, this is a private document and there is no need to file it at Companies House
.  This agreement should be comprehensive, covering a combination of matters that might be found in both a partnership agreement and a company shareholders agreement.

7.2.3 Other key characteristics

An LLP has “unlimited capacity”
.  This means that there is no doctrine of ultra vires, an LLP can do anything which a company, partnership or individual can lawfully do.  

There is no restriction on the number of members.  All members are agents of the LLP and accordingly can bind the LLP
.  It is worth noting that members may be liable for their own negligence and other torts if they have assumed a personal duty of care and have acted in breach of that duty or where a claimant can show that he entered into an arrangement relying personally on that member as well as the LLP
.  The LLP will be liable to the same extent
.

The Regulations
 also apply the provisions of the Companies Act, the Company Directors Disqualification Act 1986 and the Insolvency Act 1986 to LLPs.   This means that the rules on fraudulent trading, wrongful trading, disqualification of directors (in the case of LLPs, disqualification of members) and most of the winding up and insolvency procedures apply to LLPs.  

7.3 Formation

An LLP is incorporated where “two or more persons associated for carrying on a lawful business with a view to profit.….have subscribed their names to an incorporation document…” (s2(1)).  Critical words in this definition are:

· “business” – this means there must be a commercial activity (eg. cannot form an LLP simply to own an asset);

· “a view to profit” – this means that LLPs are not suitable for non-profit making organisations, mutual trading organisations or clubs.

7.4 Incorporation and registration

All LLPs must be registered at Companies House.  In a similar way to companies, certain documents must be filed on first registration, including a statement of compliance which must be signed by a solicitor or a proposed member and must also be signed by all proposed members.  It also must state which of the members are to be designated members (see further below) or that all the members are designated members
.  Once filed and the relevant fee paid, Companies House will issue a certificate of incorporation of the LLP.  All LLPs must have a registered office in the United Kingdom.  

7.5 Designated members

Every LLP must have at least two, formally appointed, designated members at all times.  If there are fewer than two designated members then all members are deemed to be designated members
.

In addition to the mutual rights and duties of all members, designated members are responsible for:

· Appointing an auditor (if one is needed)

· Signing the accounts on behalf of the members

· Delivering the accounts to Companies House

· Notifying Companies House of any membership changes or change to the registered office or name of the LLP

· Preparing, signing and delivering to Companies House the annual return

· Acting on behalf of the LLP if it is wound up and dissolved.

Designated members are also accountable for failing to carry out these responsibilities.  The Regulations impose penalties broadly equivalent to those affecting company directors.

7.6 Ongoing administration

In a similar way to a company, the following must be notified to/filed with Companies House:

· Changes to members (appointment as member and cessation of membership, change in details – including whether designated member)

· Change of LLP’s name

· Change of accounting reference date

· Details of any mortgage or charge created by the LLP           

· Annual return

· Annual accounts

7.7 Structure

As already mentioned, it is essential that proposed members enter into a comprehensive agreement and this should be done before incorporation.  Any gaps left by the members’ agreement will not be filled by partnership law so the agreement must be comprehensive and flexible and must address the rights and obligations between the members and between the members and the LLP itself
. 

There are however some default provisions which will apply in the absence of contrary agreement.  These include:

· a presumption that there will be equal profit/loss sharing, shares in capital and rights to take part in management;

· the need for new members to be unanimous approved by existing members

· that there is no right to remuneration

· that there is no right to expel a member.

The members agreement should deal with the following:

· Agreement to incorporate and to be members

· Capital contributions, increases in capital and withdrawals

· Shares of profits and losses

· Accounts (eg. need for separate accounts for purposes of determining profits and losses, etc)

· Members (different classes with different rights and obligations)

· Decision making

· Assignment of membership interests

· Admittance of new members

· Designated members

· Retirement and explusion

· Restrictions on competition post-membership

· Winding up

· Dispute resolution, jurisdiction and governing law

· Amendments to agreement

7.8 Winding up an LLP

Winding up procedures, which are similar in nature to those used for companies, include voluntary striking off and dissolution; voluntary arrangements; administration orders; appointments of receivers; voluntary liquidation (members or creditors); compulsory liquidation.

In any case where the LLP is insolvent, the insolvency practitioner must report to Secretary of State on conduct of all members in previous three years of trading with a view to deciding whether in public interest to seek a disqualification order against a designated member.

Also, in relation to the insolvency of LLP, there is a "clawback" rule
 which means that any amounts withdrawn by members in the two year period before commencement of a winding up can be clawed back if the member making the withdrawal could or should have know after the withdrawal (and any other withdrawals made or contemplated at the time) there was no reasonable prospect that the LLP would avoid an insolvent liquidation.

7.9 Some advantages

Key benefits of using an LLP as one of the vehicles in a corporate structuring would include: 

· Limited liability 

· No limit on number of members/partners

· Outside investors could take part in management (unlike, for example, limited partnerships under previous legislation)

· Flexible structure which means easier to build in exits for participants.  This is in contrast to: (1) a traditional partnership where, because of joint liability of partners for debts, need consent of continuing partners and novations by incoming partners and (2) a company where, because of maintenance of capital, may need complex subordinated debt structures to allow departing member to withdraw capital without unauthorised reduction of capital.

7.10 Some disadvantages


On the other hand, possible drawbacks to using an LLP include:


· Formalities involved in establishing and running an LLP could be cumbersome

· Clawback provisions

· Members have duties similar to company directors but may not be involved in direct running of business (although could consider appointment of bare trustee as member or appropriately qualified individuals to manage LLP).

8. Key Features of a Joint Venture

8.1 Introduction

There is no legal definition of "joint venture", essentially it a method whereby two or more companies or other business entities join forces in pursuit of a mutual strategic goal.  A joint venture fits in between an alliance, which is often a mutual agreement on a particular issue with no fixed time frame, and all-out mergers where entities agree to join organisationally as well as strategically.  Business entities need to ally with each other for various reasons, whether to combine different areas of expertise, to share risks and profits, where a particular venture is beyond the reach of a single organisation, to enter into new geographical territories with a local partner and/or to harness new technology.  

No two joint ventures are the same.  There will always be different commercial and cultural concerns which will need to be recognised and allowed for at the outset of the venture to ensure the smooth running of the operational aspects and, generally, the ultimate success of the venture.

Careful consideration of the legal aspects must be given at the outset of any joint venture.  There is no single area of law which governs joint ventures.

8.2 Different forms of joint ventures

There are as many forms of joint ventures as there are joint ventures, ranging from a simple contractual arrangement to an incorporated joint venture with complex capital and financing structures.  

The types of joint ventures commonly encountered are:

8.2.1 Contractual joint venture (unincorporated)

This is the simplest form of joint venture and does not involve creating a separate legal entity.  It is most commonly used in circumstances where the parties wish to co-operate on a particular project or on a short term basis, but where limited liability is not an issue and both/all parties wish to remain independent.  The rights and duties of the parties derive solely from the provisions of the joint venture agreement.

In project-related ventures, a distinction is often made between “integrated” and “non-integrated” contractual joint ventures.  This distinction goes to the commercial basis upon which the parties are agreeing to co-operate.  

In a “non-integrated” joint venture, the parties may agree to co-operate on bidding for a particular project, with a view to participating by reference to the particular skills they bring to the project.  Each party is essentially collaborating with the other and whilst they may share in the gross returns, they are not acting in partnership.  Each assumes a liability referable only to its participation and does not assume any liability for the financial profit or loss of its fellow joint venturers.  Non-integrated joint ventures are typically dealt with by way of a collaboration or consortium agreement which spells out the contractual rights of the parties and the way in which they will co-operate in relation to the venture.

An integrated joint venture, on the other hand, is one where the parties do share the profits and losses of the project in question, although they may not go so far as to pool assets.

If the intention is to create a contractual joint venture, it is important to avoid the situation where arrangements for a contractual joint venture constitute a partnership.  For example, a contractual joint venture can be categorised as a “de facto partnership” under English common law.  Relevant factors usually include profit/loss sharing and a common commercial purpose.  The intention of the parties may be relevant but not necessarily conclusive.  The main consequence being that each party will have joint and unlimited liability for the debts and obligations of the joint venture.

In broad terms, the default relationship between parties carrying on a venture together is a partnership, and the courts will imply a partnership (whatever the partners may say in their documentation) if the relationship has the essential attributes of a partnership.  This is very rarely a risk when a new company is formed but is a significant risk when a contractual joint venture is attempted.

In relation to Local Authority/private sector collaborations, contractual joint ventures are often known as partnering contracts.  Partnering contracts are essentially collaborative in nature and offer flexibility to the parties.  Although they have some similarities to outsourcing contracts, the ongoing (direct or indirect) involvement of the Local Authority distinguishes them from an outsourcing arrangement.  Following the Egan Report
, which related to the construction industry, some standard form partnering contracts for works have been published.  Partnering contracts may also take the form of legal partnerships (see other sections for further information on legal partnerships).

8.2.2 Partnership (unincorporated)

A joint venture partnership is an unincorporated association with the legal status of a partnership.  This is sometimes regarded as the natural form for a joint venture and offers legal stability, ease of establishment and an identifiable framework which is distinct from the parties, while not going as far as setting up a separate legal entity.  Partnerships are less commonly used than corporate vehicles for joint ventures.  

8.2.3 Limited Partnership (unincorporated)

A limited partnership may be an appropriate joint venture vehicle where it is desired to have one person/entity inject capital into the joint venture (and to take a share of the profits of the joint venture accordingly) but that person is not prepared to accept the unlimited liability which comes with the status of a general partner.

As explained above, the regulatory regime to which limited partnerships are subject (particularly under the FSMA) make them generally unattractive for work in the UK.  In practice, it is as easy to form a company and provide all of the participants with limited liability as it is to form a partnership under which only some partners have limited liability.  

8.2.4 Limited liability partnerships (incorporated)

The essential features of an LLP – as discussed above - are that it combines the organisational flexibility and tax status of a partnership with limited liability for its members. This limited liability is possible because an LLP is a legal person separate from its members.

Although LLPs were introduced in the UK primarily to meet the concerns of accountants and other professional services firms about the unlimited liability of partners, they may well be as fiscally attractive as a conventional limited liability company when setting up a joint venture.

As discussed above, where an LLP enters into a charge (or mortgage) as chargor, this charge must be registered at Companies House in the same way as charges created by a company under the Companies Act and are subject to the same notice regime.  This is likely to open up considerable financing possibilities to an LLP, thus making them attractive in the joint venture market.

8.2.5 A limited (or unlimited) liability company (incorporated)

In an incorporated joint venture (or joint venture company), the parties to the joint venture hold the share capital.  As explained above, a company is a separate legal entity, and in the case of a limited liability company, the liability of the parties is limited to the nominal value of the shares which they hold, protecting the parties from unlimited exposure should the joint venture fail.  

As discussed above, under the Companies Act it is also possible to set up a company with unlimited liability (that is, where on an insolvency, the members would be liable to contribute to meet any shortfall).

In relation to joint ventures, key advantages of using a company include:

· the liability of the members is limited to the nominal amount of the share capital

· well-established form of constitution

· financing - can give fixed and floating charges on their assets.

If a company is used as a joint venture vehicle then the members are not, in theory, liable for its debts.  In practice, however, third parties dealing with the company are likely to insist on joint and several parent company guarantees and/or direct warranties from the shareholders in the joint venture company.  In particular, financial backers are likely to require guarantees from the parties setting up a new joint venture company (especially if the joint venture has insufficient assets to put forward as security) as the joint venture will not have a track record.  

8.2.6 European Economic Interest Groupings (EEIGs) (incorporated)

According to the EEC directive which established them, the purpose of an EEIG must be:

“to facilitate or develop the economic activities of its members and to improve or increase the results of those activities;  its purpose is not to make profits for itself”.  

This description has, certainly within the UK, meant that they are normally only used for wholly collaborative, non-profit making ventures.

The chief characteristics of an EEIG are as follows:

· it is a body corporate

· it must be registered with Companies House together with its formation contract

· its activity must be related to the economic activities of its members and ancillary to those activities

EEIGs are based on a very similar French vehicle known as a Groupement d’Interet Economique (GIE).  Figures for EEIGs formed up to 1997 show a relatively slow take up - in the UK only 105 EEIGs have been formed since they were first established in 1989 whereas the figure for Belgium is 237 and France is 183 in the same period.

8.2.7 Other

There are many different forms of joint ventures.  Whilst the above include the main forms that are used, there are others including shares swaps, dual company structures and hybrids of all of the above which may be used.  Joint ventures always need to be tailored to the particular structure to meet the specific objectives of the venture.  

One particular alternative that is seen in the public sector is a consortium arrangement whereby all of the parties to the joint venture are public sector entities.  For example, Local Authorities may join together for the procurement of particular services and this may be done by the pooling of resources or by the retention of separate budgets.  In either case, there will be a degree of co-ordination in relation to policy and supervision of the contract.  Depending on the level of integration, the consortium may take the form of an unincorporated body (for example, with a joint committee of representatives of the Local Authorities) or a corporate entity (for example, a non-profit distributing organisation – see further below).   

8.3 Which form of JV?

Which form of joint venture is most suitable in a given situation will depend on many factors.  These include:

· Nature of the work intended to be done or services to be provided by the joint venture

· Contribution of assets by the parties

· Contribution of staff by the parties

· Existing relationship between the parties

· Nationality and culture of the parties

· Management’s comfort with a particular type of structure

· Management and control desired by the parties

· Means of extracting profit required

· Tax efficiency of available structures

· Competition restrictions and other regulatory considerations

· Importance of limited liability to the parties.

8.4 Advantages of forming a joint venture

Benefits of forming a joint venture include the following:

8.4.1 Achievement of Mutual Goals

The joint venture should result in synergy gains to the parties.  Examples of common synergy gains include:

· Shared know-how 

· Availability of intellectual property rights/exchange of technology

· Market experience/penetration

· Project knowledge 

· Ability to qualify for a project

· Ability to obtain greater financial backing.

8.4.2 Risk and resource sharing.

This is particularly relevant in the context of large scale projects.  The partners may be able to benefit from the principle of limited liability (although, as explained above, they may be required to provide guarantees), pooling research and pooling expenditure in capital intensive markets.

8.5 Disadvantages of forming a joint venture

The most common pitfalls include:

8.5.1 Start up costs

The level of start up costs will depend on the form of joint venture, but where the structure of the joint venture is going to be complex such costs can be considerable.  The combination of legal, financial and commercial requirements may result in the necessity of a structure which is very complex and therefore expensive to establish.  Careful consideration should be given to this issue at the outset, prior to establishing the joint venture.

8.5.2 Lack of incentive to co-operate

The purpose of forming a joint venture is often to produce more than one party alone is able to do.  Therefore it is not in the interests of one of the parties to engage in the same business activity as the joint venture in the same market, effectively competing with the joint venture, with a view to gaining the profits itself rather than sharing them through the joint venture.  It is usual for the participants to undertake to use their “best efforts to promote, develop and expand” the joint venture business, and not to compete with the joint venture company, in a particular business or territory.

Such undertakings have competition law implications (see below for a general review of competition law) but, these aside, these types of undertakings can in any case be difficult to apply and enforce.

8.5.3 Ineffective management

One of the difficulties with complex joint ventures, especially where there are a number of parties (each with their own management cultures, objectives and levels of commitment), is the likelihood of fragmentation of the decision-making power.   Where this occurs, ineffective management is a risk. 

8.5.4 Further common pitfalls

Further pitfalls commonly encountered include:

· Lack of complete control by the parties

· Personal relationships may change over time

· Difficulties in anticipating all future problems and making provision for these in the joint venture documentation

· Changes in size, shape and policy of the parties

· Resolutions of conflict

· Anti-trust and competition restrictions

· Tax costs (and whether these outweigh the likely benefits of  establishing the joint venture)

8.5.5 Problems specific to Local Authorities

An assessment will need to be made as to whether or not a JV company is going to be a "regulated company" (see below) and to do this, a Local Authority will need to determine the nature and extent of its interest in the JV company.  In order to avoid the regulations, a Local Authority's voting rights will need to amount to no more than 50% (for accounting reasons), or even to less than 20% in some cases.  However it is important that any decision as to Local Authority involvement be made on a business case rather than set artificially in order to avoid any perceived disadvantages related to "regulated companies".  Careful drafting of the necessary documentation (see below) should be able to properly protect each party's interests and investment.

9. Key Features of a Non-Profit Distributing Organisation (“NPDO”)

9.1 Introduction

NPDOs can provide efficient mechanisms for providing services.  However, historically such entities have not featured strongly across the board in relation to Local Authorities (only in specific sectors such as housing) and, in competitive environments such as the provision of IT services, this can partly be put down to the lack of experience and/or financial backing that such entities tend to possess.  Although some consideration is being given to remedying these (and other) perceived weaknesses, it may be some time before NPDOs can be considered serious contenders in the overall market for the provision of services for or on behalf of Local Authorities.

9.2 Constitution of an NPDO

An NPDO will usually take the form of a company limited by guarantee (see above) or an industrial and provident society.  An industrial and provident society is a corporate entity, they key legislation on which can be found in the Industrial and Provident Societies Act 1965.  There are two sorts of industrial and provident society:

· A bona fide co-operative; or

· A society set up for the benefit of the community.  

In many ways, an industrial and provident society is similar to a company limited by guarantee, the key difference being that in the case of an industrial and provident society it is not permitted to have weighted voting or class rights.  

An NPDO may seek charitable status.  A company limited by guarantee must register with the Charities Commission in order to obtain charitable status whereas an industrial and provident society is exempt from such registration.

9.3 Proposed changes to the law

The government has proposed the creation of a community interest company ("CIC").  A CIC would be designed specifically for "social enterprises" which are defined as "organisations which, like mainstream businesses, trade in order to build long-term sustainability, but which operate for a social purpose and use their profits for this end". These organisations would be run under much more commercial lines than charities, although the main aims of a CIC would not be to make a profit for the members.  Some features of the CIC as currently proposed by the Government
 are: 

· the profits of the company would be locked in so that they could be used only for a public purpose and could not be distributed for private benefit (other than to certain of its members who would hold tradeable fixed or capped rate shares on which dividends would be payable);

· all CICs would be required to have objects which are in the public and community interest. These objects would be set out in the company's constitution and the directors would be under a duty to pursue them;

· CICs would have to report annually to a new independent regulator to ensure they were meeting their public interest obligations;

· CICs would not have any tax advantages equivalent to those enjoyed by charities and the qualification requirements would therefore not be so strict;

· CICs could choose to be limited by guarantee or by shares (mirroring the current forms of company available); 

· CICs would be able to issue preference shares (although restrictions would be placed on the return available to preference shareholders) - these shares may be redeemable and the rights attaching to them will be flexible, as is currently the case under general company law.

The report entitled "Enterprise for Communities: Proposals for a Community Interest Company", the most recent public consultation on CICs was published on 22 October 2003
 and the government said in this report that it intends to proceed with legislation to establish CICs as soon as Parliamentary time allows.

10. Financing

10.1 Introduction

The financial provisions for the start-up of the entity(ies) and its/their continued operation are critical.  There will also be many tax implications to consider but they are beyond the scope of this report.

It is essential to have a proper balance between debt and equity financing.  This is so that there are sufficient funds available at all times in order that, on the one hand (as a result of debt financing), an entity is able to achieve enough leverage and thus a sufficient return to the holders of its equity (e.g. in the case of a company, its shareholders) and, on the other hand (as a result of equity financing), it is able to maintain cash flow and at the same time pay the appropriate interest on its debts.  The ratio of the balance between debt and equity is known as “gearing”.  The higher the proportion of debt to equity, the higher the gearing.  It is important that the level of gearing is kept under review and carefully controlled so that the level of debt to be serviced does not make the entity too vulnerable to cash flow problems and unforeseen fluctuations in market conditions. 

10.2 Partnerships

In the case of a partnership, the following financial structure is common:  

· When setting up the partnership, the parties agree to make an initial contribution, either in cash or in kind (for example by providing know how) and the value of their contribution is stated in the capital accounts in the partnership.  

· An additional obligation to provide working capital needed by the partnership entity and/or make good any losses which may be incurred by the partnership entity.  Provision will need to be made (in the partnership documentation) for the consequences of non-payment of working capital calls by one of the parties.

10.3 Companies

A more complicated financing structure may be possible where the corporate structure includes a company.  It is possible to draw up documentation giving different rights to different classes of participants (depending on for example, whether they are equity or loan capital contributors/holders) and this is, in turn, creates greater flexibility and the potential for considerable complexity.  There could be many different levels of equity each with different rights and two or more levels of debt with differing priorities.

On the other hand a simple financial structure may involve a company in which the participants subscribe for ordinary shares or perhaps shares carrying special class rights (for example regarding the appointment of directors or voting rights at general meetings) but which otherwise rank for dividends and capital as if they were all ordinary shares.  Subscription may be made for contributions in cash on in kind in proportion to the participants’ interests in the company.

10.4 PFI

In 1992, the government introduced the private finance initiative (PFI).  The idea behind PFI was to encourage private sector businesses to tender to local and central government authorities for the provision of public infrastructure and services.  In this way, the responsibility for financing a particular project can be shifted away from the Local Authority (or other body) and onto the private sector.  In a PFI transaction, private sector companies bid for the award of a contract to complete a specified project.  The Local Authority will then typically enter into a long-term contract (sometimes referred to as the "concession") with a special purpose company ("SPV") set up by the successful bidder/private sector company(ies).  Under the terms of the contract, the SPV will provide services to the Local Authority, usually via a facility which the SPV has designed and constructed.  Each contract must satisfy (amongst other things) the government's requirement for value for money and the transfer of risk from the public sector to the private sector company.  In return, the successful bidder/ private sector company will be paid by the Local Authority.  PFI projects, and their financing, are examined in more detail in below.

10.5 Strategic Service Partnerships

A Strategic Service Partnership is the generic name for a range of structures that Local Authorities may wish to contemplate using when establishing relationships with business partners.  As such, it is a concept rather than an entity that can be legally defined.  At one end of the spectrum a strategic service partnership could be an outsourcing agreement; at the other end it would include complex arrangements with a range of ring fenced entities.  

It has been said that a strategic service partnership should be collaborative and quality-driven, that the arrangements should add value, and that it should align the goals of its partners.  The 2001 New Local Government Network report "Strategic Partnering for Local Service Delivery" stated three characteristics for strategic partnerships, namely:

· that they should seek to innovate and improve

· that they should be less adversarial

· that they should share risk, aspirations and a common set of goals.  

Strategic Service Partnerships are effectively an evolution of PFI.  Whereas PFI has in many senses become a very rigid structure, using fairly standardised documentation and requiring the total transfer of risk to the private sector, strategic service partnerships are more flexible, the majority of costs being linked to service delivery rather than capital.  One of the key advantages of strategic service partnerships is that they allow incremental partnering whereby the provision of the service can be phased in gradually over a period of time.

10.6 Further types of financing

These include:

10.6.1 Loan Stock

This may be secured (for example over specific assets of the entity) or unsecured and may be convertible into equity at a future date.  There are different types of rights (for example, cumulative or participating rights) which may be attached to loan stock.  

10.6.2 Non-cash transfers

The parties may obtain shares in the entity in return for transferring assets (for example machinery or intellectual property rights) to the joint venture.  

10.6.3 Loans from Third Parties

The entity may obtain loans from parent companies of the parties, financial institutions or other financial backers.  This may be convertible into equity either at the time at which the loan is issued, or at the option of one of the parties at a subsequent date.

10.6.4 Bank Overdraft

This is often the most flexible type of funding.  However as alluded to above, the flexibility is obtained at a price as overdrafts often attract high interest rates.  The availability of an overdraft facility will depend on the financial histories of the parties, whether security is available (either fixed or floating) and, in some circumstances, whether the parties or their parent companies are able or willing to provide a personal or corporate guarantee.

10.6.5 Grants

Generally, grant providers will not expect any financial returns but grants are only available for certain activities and with conditions attached.  See below in relation to state aid.

10.7 Key issues regarding financing options

A number of issues should be considered in relation to financing.  These include:

10.7.1 Guarantees

It is worth noting that only in exceptional circumstances would financing be available to newly started entities without the provision of a personal or corporate guarantee either by the parties or (where they themselves are newly formed or do not hold substantial assets) by their parent companies.  

10.7.2 Comfort Letters

Sometimes, the financial institution lending the funds may accept a comfort letter rather than a formal guarantee.  A comfort letter is usually provided by the parent company of the entity obtaining financing and may state, for example, that it is the parent company’s policy to ensure that each subsidiary is always in a position to meet its liabilities.  The clear advantage to the parent company of providing a comfort letter rather than a formal guarantee is that a comfort letter will not appear in the parent company’s accounts.  However, there is doubt under English law as to the enforceability of comfort letters.

10.7.3 Solvency

The continued solvency of a joint venture entity may be essential to one or more of the parties.  

For example, where the insolvency of a subsidiary or entity in which a party has a substantial interest would trigger a default clause in the group financing documents of one of the parties which could result in any outstanding sums under those documents falling due for payment immediately.  Such a provision may be absolute or subject to limited exceptions applying in extraordinary circumstances.  

11. Overview of PFI

11.1 Introduction

PFI was introduced in 1992 to encourage private sector businesses to tender to local and central government authorities for the provision of public infrastructure and services.  High profile examples of PFI projects include the Channel Tunnel Rail Link and the National Air Traffic Services.

PFI was introduced as an alternative to the traditional procurement system previously used by government, in which the authority concerned would purchase an asset and then consider outsourcing the maintenance and operation of that asset. 

A PFI project is typically a design, build, finance and operate contract between a Local Authority and a private sector provider for a "concession period" (depending on the sector, this concession period may be up to 25 – 30 years).  Private sector companies bid for the award of a contract to complete the specified project and typically then enters into a long-term contract (sometimes referred to as the "concession") with a special purpose vehicle ("SPV") set up by the successful bidder.  

Typically, under this contract the SPV is required to raise the finance and to construct a new facility and then to maintain the facility or provide other services over a defined period.  Each contract must satisfy the government's requirement for value for money and the transfer of risk from the public sector to the bidder/SPV.  In return, the successful bidder/SPV will be paid by the authority, in the context of this report, the Local Authority.  The successful bidder will usually procure the works/services from subcontractors.  Once construction is complete and the SPV starts providing services, the Local Authority will make payments to the SPV on a performance basis with deductions for performance falling below agreed levels.  At the end of the concession, ownership of the asset will often transfer to the Local Authority, although different solutions can be adopted depending on the nature of the project.

Concession arrangements other than PFI projects also exist.  However in such arrangements, the revenues/cash flow is derived from the third party users rather than from the Local Authority. 

11.2 Funding

Finance for the initial build phase of the transaction is provided by the private sector, usually on a project finance basis.  A typical PFI project has about 10/15% equity funding and 90/85% debt financing (although greater equity contribution may be required where the project is considered by the lenders to be inherently risky and vice versa) with repayments commencing on the completion of construction of the facility.

Other possible sources of funding include:

· Independent funds. A number of independent funds have been established specifically to invest in PFI schemes.  Additional funding over and above the equity provided by the consortium members will improve the gearing (see below) and also provide a larger capital base which may help the SPV, for example, to set aside a sum of monies for uninsurable risks.

· Capital markets. As an alternative to traditional project financing, funds can be raised on the capital markets.  The benefit of such a scheme is that, provided the payment covenant of the Local Authority is deemed sufficiently "bankable", funds could be raised at a lower rate than via traditional project financing, thus allowing the bidder to make a more competitive bid. The disadvantages are that an issue is extremely expensive and time consuming, making it appropriate only for the largest projects.

· Finance leasing.  This is where an asset required by a company is bought by the lender and leased to the company and at the end of the lease term, the company owns the asset.  Although the end result may be the same for the company (ie it will own the asset), it differs from a secured loan in that during the lease term the company is not the owner of the asset and as such the asset will not, and cannot, be subject to any fixed or floating charge given by the company. 

Provided that the contract being awarded by the Local Authority is above certain financial limits, the PFI transaction will be subject to the EU procurement regime, which has been implemented in the UK by a number of regulations (see separate report entitled "Public Procurement Regulations Report").

Given the number of potential participants, PFI transactions often result in a complex matrix of contracts and relationships.  However, a detailed review of these is beyond the scope of this report.

11.3 Key Documents

· Project agreement.  The project agreement will be the primary contractual document in any PFI project, governing the relationship between the Local Authority and the SPV.  The Office of Government Commerce's 2002 Guidance
 indicates most of the key issues that should be addressed in the agreement, but it does not provide a complete "standard form" agreement.  In addition, although the 2002 Guidance provides commentary on certain issues, model provisions are not always provided.

· Project contracts.  The SPV will also enter into contracts with contractors who will carry out the project, such as a construction company for the build phase and an operating company to provide the services.  The SPV will usually seek to pass as much risk as possible (especially if it is not covered under a policy of insurance) to these contractors on the basis that they are best able to deal with the risk (for example, construction risk is passed down to the construction contractor who in turn may enter into sub-contracts with third parties passing down specific risks applicable to the works or services sub-contracted).

· Lender requirements.  The lenders to the project will seek to ensure that all risk has been allocated clearly and that suitable remedies have been included in the project documents to protect their position.  In addition, they will want direct agreements (collateral warranties) with each of the parties contracting with the SPV so as to ensure that the project contracts do not immediately fall away if the SPV is in breach of its obligations under them.  In such circumstances the project can continue either under the control of the lenders or, after their disposal of it, under the control of a third party purchaser.

· Interface agreement.  Sometimes the construction contractor and the operating contractor will enter into an "interface agreement" which allocates responsibilities for various requirements between contractors.

11.4 Other important points in relation to PFI and Local Authorities

The Public Private Partnerships Programme has published supplementary guidance to the Office of Government Commerce's Guidance which deals with issues specific to Local Authority PFI projects.

The complexity of PFI structures means that many documents are required (in addition to the key documents highlighted above) and this can mean protracted negotiating and drafting periods which can in turn, depending on the size of the deal, make the setting up of such a project seem disproportionately time-consuming and expensive.

11.5 Concession arrangements

As with PFI projects:

· Concessions are normally financed on a project by project basis

· An SPV being set up to design, build, finance and operate the concession concerned

· The structuring of the contractual network and the financing arrangements are likely to be complex.

However, unlike in a PFI project, a concession contract is unlikely to be able to be certified under the Local Government (Contracts) Act 1997 (see below).  As mentioned above, in a concession the revenues/cashflow are derived from the third party users rather than from the Local Authority.  Concessions can be of limited use for a Local Authority although they can be used to form hybrid structures when used in conjunction with PFI.  Also, the appointment of the successful bidder/SPV is likely to require compliance with the EU procurement rules (see separate report).

12. Regulatory Provisions of General Application

12.1 Competition law

In March 2000, the Competition Act 1998 came into force in the UK.  Its intention was to ensure that the competition process is unhindered by anti‑competitive activity.  This legislation introduced two prohibitions:

· anti-competitive agreements (that is, agreements which prevent, restrict or distort competition, and which may affect trade within the United Kingdom (the Chapter I prohibition); 

· abuse of a dominant position (that is, conduct by undertakings which amounts to an abuse of a dominant position in a market which may affect trade within the United Kingdom (the Chapter II prohibition).  

A third area to be considered is that of merger control (under the Fair Trading Act 1973 and the EC Merger Regulation).  Under the Fair Trading Act 1973, a monopoly situation is not permitted if the monopoly is determined to be against the public interest.  A monopoly situation is defined as one in which a single firm or group holds one quarter of the supply of goods or services in a particular category.  Where such a situation exists the Director General can refer the situation to the Mergers and Monopolies Commission (the "MMC") for investigation.  If the MMC finds that monopoly conditions operate in a particular sector against the public interest, the Secretary of State has the power to remedy or prevent the harm which may result from that monopoly.  Appropriate mergers and acquisitions may be subject to the legislation on monopolies.  Very large mergers which meet specified criteria are liable to be examined by the EU.

The EU public procurement rules must also be examined on a case by case basis (see separate report entitled "Public Procurement Regulations Report").

12.2 State Aid

The European Commission has considerable powers to monitor, control and restrict the forms and levels of aid given by Member States ("state aid").  The state aid provisions in the EC Treaty (as amended)
 prohibit national authorities from granting state aids that distort or threaten to distort competition in the European Union.  This has become an increasingly important area of EU competition policy in recent years.  Forms of state aid include not just subsidies and grants, but also loans and guarantees, deferrals of tax, provision of consultancy advice, debt write-offs, waiving of profits.

State aid is prohibited where each of the following conditions are satisfied:

· The aid is granted by a Member State or through State resources;

· The aid must involve selective financial assistance to a particular firm or industrial sector, favouring one firm or sector over another;

· The activity must be tradeable between Member States;

· The aid distorts or threatens to distort competition.

In relation to the financing of public sector obligations, it has recently been reaffirmed that compensation paid by a member state to undertakings performing public services (e.g. public transport services) does not constitute state aid provided the compensation is linked to financing and the actual cost of providing the services
. 

Member State governments are obliged to notify all state aids to the Commission before they are put into effect
.  Unless and until the Commission approves the aid, it is illegal state aid.  Approvals may take a minimum of 4 to 5 months to achieve.

The Commission has wide-ranging powers to investigate illegally paid state aid and to order national governments to recover such aid if this has distorted the market in favour of state-aided enterprises.  Also failure to pre-notify the Commission in the proper fashion, and/or failure to wait for official approval from the Commission, may lead to the Commission insisting that any aid be halted or that the aid (plus interest thereon) be repaid.  Aggrieved competitors may also bring an action in the national courts.

There are a number of block exemptions and in such cases there is no need to pre-notify:

· "de minimis" aid
 - for aid granted to any one enterprise not exceeding EUR 100,000 over any period of three years

· aid to small and medium-sized enterprises (SMEs)

· training aid
 - for aid granted for general or specific training within certain aid intensity limits 

· employment aid
 - for aid for the creation of new jobs in assisted areas and for the recruitment of disadvantaged and disabled workers.

There are also block exemptions covering aid for Research & Development and environmental protection.

12.3 Other regulatory provisions

For a review of financial services, consumer credit and consumer protection regulations, please see the Financial Services Regulation Report.

For a review of data protection and information law, please see the [Data Protection and Information Law] Report.

13. Overview of Documentation

13.1 Introduction

This Part reviews the key documentation that may be required to set up some of the entities discussed in earlier Parts.

13.2 Partnership
The main contract usually used for a partnership is a partnership agreement.  

Under English law, the Partnership Act 1890 contains a number of provisions that will be implied into a partnership agreement in the absence of express provision.  However, the Partnership Act is somewhat limited in scope and inevitably cannot do more than treat all partners equally.  The following provisions are usually found in a comprehensive partnership agreement, although depending on the circumstances, there will be scope for additional provisions:

	a) Name of the partnership 

b) Amount of capital each partner is contributing

c) Future increases in capital contribution

d) Shares in income profits/losses

e) Drawings (ie income taken from the partnership by each partner)

f) Shares in increases/decreases in asset values

g) Ownership of assets

h) Extent of authority of each partner to bind the partnership 


	i) Matters requiring unanimity

j) Management including work input, roles and decision making

k) Exit strategies

l) Termination, expulsion and dissolution

m) Payment for outgoing   partner’s share

n) Restraint of trade following a partner’s departure

o) Governing law

p) Dispute resolution


13.3 Limited Liability Partnership

The key document for an LLP should be a comprehensive agreement covering a combination of the matters that might be found in both a partnership agreement and a shareholders agreement (see below). 

13.4 Company/Incorporated Joint Venture
One of the most important documents is the shareholders agreement.  In a joint venture, there may be a separate joint venture agreement too.  Two further key documents are the memorandum and articles of association (both of which must be filed at Companies House).  The memorandum and articles of association form a binding contract between the company and each of its members, whether or not they have all signed such documents
.

13.4.1 Shareholders agreement

The shareholders agreement, unlike the memorandum and articles, is a private document between the parties.  The purpose of the shareholders agreement, together with the articles, is to govern the relationship between the shareholders in the company and this agreement usually includes details of the relationships between the parties which are highly sensitive or information which would otherwise help competitors (which although kept private, are nonetheless still binding on the parties).  The provisions of the shareholders agreement should also ensure that the rights and remedies given to each shareholder are appropriate to the contribution that that particular shareholder makes to the company.  

Sometimes the company itself is made a party to the shareholders agreement.  The advantages of this approach are that any restrictions in the agreement (such as restrictions on competition) bind the company.  The disadvantage, however, is that in case of a disagreement between the parties or where they wish to amend the shareholders agreement, they must secure the consent of the company's board, rather than discussing the issue and coming to an agreement between themselves.

The shareholders agreement is likely to include the following provisions:

	q) Name of the company and its authorised share capital

r) Identities of the parties

s) Management and control of the company including details of different classes of shares and rights attaching

t) Initial capital and equity interests as well as the procedure on issue of new shares

u) Warranties from each party with regard to any assets and experience that it may be bringing to the JV

v) What is to happen on a change of control of a party

w) The composition of the board, the level of representation which each party will have, matters requiring unanimity at board level and/or reserved for shareholders’ determination

x) Confidentiality

y) Deadlock resolution

z) Governing law and jurisdiction
	aa) Funding information (eg. whether the company is to be financed wholly from equity or loans (whether from the parties or otherwise); the parties’ commitment to contribute future financing)

ab) Accounting issues such as policies and practices to be used, time period for preparation and audit of annual accounts

ac) Dividend policy

ad) Status of the agreement - normally the shareholders agreement takes priority over the articles of association

ae) A statement of the objectives of the company

af) Categories of fundamental issues which cannot be decided without the consent of all of the parties and the mechanics of obtaining such consent

ag) Non- competition covenants

ah) Transfers and share options

ai) Termination


13.4.2 Memorandum of association

The memorandum of association must contain the following clauses
:

· the company's name

· the address of the registered office of the company

· what the company will do (known as its "objects"). 

It is important that a company's objects are worded widely enough to encompass everything that the company may wish to do during its existence so that there can be no question as to whether an action or proposed action of the company is ultra vires (see further below).  Generally however the law protects persons dealing with a company "in good faith" (something which is presumed unless otherwise proven) on the basis that such persons are entitled to assume that the board of directors are free of any limitation under the company's constitution and they therefore do not need to check the company's objects clause or any other restrictions on the directors' authority
.  Note though that this protection does not apply to a person dealing with a charitable company unless, for example, that person either did not know that at the time that the company was a charity.

Often, the object of a company may simply be to "carry on business as a general commercial company and to do all such things as are incidental or conducive to the carrying on of any trade or business by it"
.  However, such an objects clause is unlikely to be appropriate where the company is not aiming to make a profit.  An alternative approach is to draft a long form objects clause specifying each activity that the company may carry on.

A company limited by shares or by guarantee must also have further clauses stating that the liability of its members is limited and the amount of the share capital or guarantee.

In the case of a public company, there must also be a clause stating that the company is to be a public company.

The memorandum must be signed by each subscriber in the presence of at least one witness.

It is possible to include in the memorandum any matter which could be included in the articles of association (for example, share rights), and this might be done where it is intended to strongly entrench such matters because altering the memorandum can only be done in certain limited circumstances
 (and in some cases, such matters can be prevented from amendment altogether).    

13.4.3 Articles of association

The articles of association are essentially the "rules" for the running of the company's internal affairs.  The articles will contain the regulations governing the operation of the company and the regulation of the relationship between the company and its shareholders, and the powers of the directors.  A company may adopt one of a number of model sets of articles of association (in whole or in part)
, or may adopt a modified version of a model set, or (except in the case of a company limited by guarantee or an unlimited company) may adopt its own bespoke set of articles.  Matters commonly set out in the articles include:

· Share rights

· Voting rights

· Restrictions on and provisions for transfers of shares

· Alteration of share capital

· Number of directors

· Management of company

· Powers of the directors (including borrowing powers and powers to delegate)

· Shareholders' and directors' meetings

· Dividends

· Capitalisation of profits

13.5 Unincorporated Joint Venture Arrangement

The most significant document in an unincorporated joint venture will be the contract between the parties creating the joint venture (in the context of a Local Authority, this is often known as a "partnering agreement").

13.6   Generally

Other key documents that may be needed include contracts for the supply of goods and services and for the purchase of assets/business, service and secondment agreements, loan agreements and warranties regarding intellectual property rights.

As mentioned previously, in many circumstances, the parties will not be able to obtain financing for a joint venture (whether initial financing to form the joint venture or on-going financing to operate it) without providing parent company (or, where the parties are not a company, personal) guarantees for the liabilities of the joint venture.  In this situation, an important consideration will be the enforceability of such guarantees.

14. Capacity

14.1 Introduction

A person or entity's capacity may be limited under common law, by statute or by its own internal constitution.  Any act done or contract entered into without capacity will be void under common law on the grounds that it is beyond the powers of the relevant organisation, or "ultra vires".

14.2 Capacity of Local Authorities

14.2.1 Generally

In the context of the National Smart Card Project, each Local Authority will need to have the necessary powers to join in the relevant corporate entity(ies) being established and the business activities to be carried on.  This will also mean ensuring that it is not using its powers for an improper purpose or unlawfully delegating its powers.

There are a number of complex regulations which apply to a Local Authority's participation in corporate entities and restrictions on the ways in which powers and tasks can be delegated by a Local Authority to such entities.  For example the power to subscribe for share capital in a company in most situations will be found by applying section 2 of the Local Government Act 2000 (assuming certain other criteria are also satisfied)
.

In relation to the establishment and participation in a company, there are several different classifications of company.  These classifications are based on the provisions of Part V of the Local Government and Housing Act 1989 and the Local Authority (Companies) Order 1995 and are as follows:

· A controlled company
 – a company which is a subsidiary of the Local Authority (ie the Local Authority controls a majority of votes at general meetings or has the power to appoint and remove a majority of the board of directors or the company is a subsidiary of another "controlled" company)

· An arms' length controlled company
 – as for a controlled company but where the Local Authority has passed a resolution that it should be an arms' length company and at all times from the date of that resolution until the end of the financial year certain criteria have been satisfied (e.g. minimum 2 years fixed appointments for directors, not more than one-fifth of the board are or have been personnel of the Local Authority, no director has been removed under the Companies Act, no occupation of Local Authority land at less than best consideration)

· A Local Authority influenced company
 – a company which satisfies the following criteria (a) the Local Authority or personnel associated with the Local Authority have 20% or more of the total voting rights, (b) there is a "business relationship" between the Local Authority and the company and (c) the Local Authority has (or has the right to have) a dominant influence over the activities of the company

· A private sector influenced company – as for "local authority influenced" company but where (c) is not satisfied

· A minority interest (authorised) company
 – a company in which a Local Authority holds an interest that does not comprise "control" or "influence" under the Local Government and Housing Act 1989

Controlled companies and public sector influenced companies are known as "regulated companies" and such companies have a number of financial and propriety controls.  The financial controls mean that it is almost always likely to be more attractive to potential private sector partners to be able to obtain a private sector classification for a joint venture company although this could mean that the Local Authority has less control or influence than it might want or need.  

Note that the entities referred to above as being covered by Part V of the Local Government and Housing Act 1989 do not include partnerships or limited liability partnerships.

Since the advent of the Local Government Act 2000, it is no longer a controversial view that a Local Authority may enter into a partnership as long as the provisions of the relevant section are satisfied
 – and as long as all of the other criteria for establishing a partnership are satisfied (e.g. that the partnership has been formed "with a view to profit").

Finally it is worth noting that section 111 of the Local Government Act 1972 contains a general power for a Local Authority to do anything involving expenditure, borrowing or lending of money or the acquisition or disposal of property or rights which is "calculated to facilitate, or is conducive or incidental to, the discharge of any of its functions", although historically the courts have taken a restrictive view of this section
.  As such, it has been essential for third parties dealing with a Local Authority to ascertain in advance the full extent of a Local Authority's legal authority.

14.2.2 PFI Contracts

In addition to the powers set out above, section 1(1) of the Local Government (Contracts) Act 1997
 provides that a Local Authority has the power to contract with a third party for the provision of assets or services for the purposes of, or in connection with, the discharge of its functions (the "provision contract").  Section 1(2) gives a Local Authority the power "to enter into a contract with the financier, or any insurer of or trustee for the financier, in connection with the provision contract", if the financier makes a loan to the non-Local Authority party for the provision contract.

The intention of section 1 is to confirm that a Local Authority can enter into transactions where the function of the Local Authority is discharged on its behalf through a separate legal entity.  This has particular application in relation to PFI projects (see above).  However, it is worth noting that this section does not add to a Local Authority's existing powers and will not make a transaction intra vires if it is unlawful for some other reason.

14.2.3 Other contracts for services

The Local Government (Contracts) Act 1997 also provides protection to non-Local Authority third parties in relation to certain other contracts via a system of certification
.  The system of certification applies to:

· contracts for the provision of, or making available of, services (whether or not together with assets or goods) that are intended to operate for at least five years

· loans or other finance agreements made in relation to such contracts
.

Under this system, once a valid certificate has been issued by a Local Authority, there is no scope for challenging the underlying contract in private law proceedings and this prevents any party using illegality as a defence.  A certified contract can only be challenged by judicial review or by an audit review
 and, even if such a contract was invalidated in public law or audit review proceedings, the Local Government (Contracts) Act 1997 protects the private sector party to the contract from financial loss as the Local Authority would have to pay damages.  This means that contracting with a Local Authority in these limited situations should not be any riskier than contracting with any other body.  It is essential that the contract concerned contains provisions for the damages payments in the event that the contract should be declared void in proceedings for judicial review or an audit review.  The onus is on the private sector party to ensure that a valid certificate is issued.

14.2.4 New prudential powers

The Local Government Act 2003, which was given Royal Assent on 18 September 2003, will introduce a new capital finance system for local authorities.  

Under this new system local authorities will be free to raise finance for capital expenditure without Government consent provided they can afford to service the debt without Government support.  This extended power to borrow will be subject to new prudential (and national) limits – essentially a local authority will have a broad duty to determine and keep under review the amount it can afford to borrow.  A Prudential Code is being produced by the Chartered Institute of Public Finance and Accountancy which will lay down the practical rules for deciding whether borrowing is affordable.  Each local authority will then set its own prudential limit in accordance with these rules subject only to the scrutiny of its external auditor and will then be free to borrow up to that limit without Government consent.  

These new provisions will also apply to companies which are under the control or influence of a Local Authority (see above).

Local authorities will also have the power to invest, not only for any purpose relevant to their functions but also for the purpose of prudential management of their financial affairs.

The Act also introduces new powers for authorities classified as "best value authorities"
 (which definition includes Local Authorities) to trade in any of their ordinary functions and to charge for discretionary services (those services that an authority as the power but not a duty to provide).  The power to trade is only exercisable through a company in which a local authority is permitted to have an interest (see above).

14.3 Capacity of companies

The capacity of a company incorporated under the Companies Act is determined by the objects set out in its memorandum of association and its implied powers to do any act reasonably incidental to the attainment of those objects.  However, irrespective of this the validity of an act done by a company cannot later be called into question by a third party on the ground of lack of capacity
.  Thus the ultra vires doctrine is irrelevant so far as any third party is concerned, although it has been argued that the precise effect is unclear.  Directors may also be liable to the company if they cause it to act outside its powers (although such action can be validated by a shareholder resolution), and for these reasons it is best practice to check a company's memorandum of association to ensure that it has capacity to enter into the transaction.

Non-Companies Act corporations will have the powers set out in their constitutional documents and relevant legislation.

14.4 Capacity of LLPs

The capacity of an LLP to contract is not restricted.  An LLP is a legal person in its own right. It is a body corporate, formed on incorporation.  It has unlimited capacity and will, therefore, be able to undertake the full range of business activities which a partnership could undertake
.  Note however that, unlike in the case of a company, this unlimited capacity may not protect a third party who knew an act was ultra vires.  

14.5 Capacity of Partnerships

A partnership has no distinct legal personality, rights or duties and is not itself capable of owning property. 

The Partnership Act 1890
 states that "all property….originally brought into the partnership stock or acquired….on account of the firm, or for the purposes and in the course of the partnership business…must be held and applied by the partners exclusively for the purposes of the partnership and in accordance with the partnership agreement".  Thus it is essential to deal with ownership of property in the partnership agreement.  It is common for the partnership agreement to provide that one or more of the partners will hold the partnership property in their name(s) on trust for all of the partners and that such property will be held in agreed shares and available for setting off against the debts of the partnership.  

It is possible for a partner to contract on behalf of a partnership and ordinarily the acts of every partner who does any act in connection with the carrying on of the business of the partnership in the normal way binds the partnership and all the partners.  Note that whether or not a contract would in fact be enforceable against the other partners would depend on whether or not the person who made the contract had authority (express or implied) to do so.

14.6 Non-profit distributing organisations

The capacity of an NPDO to contract will depend on the legal form that the NPDO takes (eg a company limited by guarantee or a industrial and provident society) and is likely to be governed by its constitutional documents.

15. Appendix – National Smart Card Project Glossary

	This Glossary is intended to help readers to understand terms used in the National Smart Card Project publications.  The primarily purpose is to be useful in this context rather than a precise set of definitions.    

	Numeric
	

	3G - 
	Third generation mobile telecommunications technology 

	A 
	

	ActiveX - 
	A loosely defined set of object-oriented programming technologies and tools developed by Microsoft. The main technology is the Component Object Model (COM).  ActiveX is Microsoft's answer to the Java technology from Sun Microsystems.

	Algorithm - 
	A sequence of steps used to perform a mathematical operation 

	ANSI -
	American National Standards Institute: Standardisation coordination body for the USA

	API - 
	Application Programming Interface: A set of routines, protocols (q.v.), and tools for building software applications (q.v.)

	Applet - 
	A program designed to be executed from within another application (q.v.). Unlike an application, applets cannot be executed directly from the operating system. On the Web, an applet is a small program that can be sent along with a Web page to a user. Java applets can perform simple tasks without having to send a user request back to the server. 

	Application - 
	A piece of software that performs business functions.  It can reside on a smart card (q.v.)

	Archiving - 
	Copying data onto a backup storage device  

	ASN.1 - 
	Abstract Syntax Notation One: A language that defines the way data is sent across dissimilar communication systems

	Asymmetric Cryptography - 
	Cryptography (q.v.) using a Public Key/Private Key (q.v.) combination

	Authentication - 
	A security process that verifies that a person seeking to use an application (q.v.) on a smart card (q.v.) is the person who is entitled to use it for the purpose intended

	B 
	

	Biometrics - 
	Biological authentication mechanism such as a fingerprint, iris, voice, facial dimensions

	BIOS - 
	Basic Input Output System: Built-in software that determines what a computer can do without accessing programmes from a disk

	bit - 
	Binary digit: The smallest unit of information on a machine. A single bit can hold only one of two values: 0 or 1. The term was first used in 1949

	Block - 
	Action taken by an issuer to prevent the use of a card, or a particular application on a chip card

	Bluetooth - 
	A short-range radio technology aimed at simplifying communications among Internet (q.v.) devices and between devices and the Internet 

	BSI - 
	British Standards Institute: National Standards body for the UK responsible for facilitating, drafting, publishing and marketing British Standards

	C 
	

	C++ - 
	One of the most popular high-level programming language for graphical applications 

	CA - 
	Certificate Authority q.v.

	Card-to-card - 
	Transaction to transfer something (usually money) from one card to another

	CAT - 
	Cardholder Activated Terminal: A terminal that dispenses a product or service 

	
	

	CCID - 
	Chip Card Interface Device: USB (q.v.) devices that interface with or act as interfaces with chip cards and smart cards

	CDMA - 
	Code Division Multiple Access: A generic term that describes the technology on which a wireless air interface is based 

	CD-ROM - 
	Compact Disc - Read Only Memory:  A type of optical disk capable of storing large amounts of data. Once stamped by the vendor, they cannot be erased and filled with new data

	CEN - 
	Comité Européen de Normalisation (European Committee for Standardisation): The only recognised European organisation for the planning, drafting and adoption of European Standards, except for electrotechnology (see CENELEC q.v.) and telecommunications (see ETSI q.v.)

	CEN/ISSS - 
	Information Society Standardisation System:  Provides market players with a comprehensive and integrated range of standardisation services and products, in order to contribute to the success of the Information Society in Europe

	CENELEC - 
	The European organisation for the planning, drafting and adoption of European Standards for electrotechnology 

	CEPS - 
	Common Electronic Purse Specifications: Define requirements for all components needed by an organisation to implement a globally interoperable electronic purse programme, while maintaining full accountability and auditability

	Certificate Authority
	A certificate authority (CA) is an authority in a network that issues and manages security credentials and public keys for message encryption. As part of a public key infrastructure (PKI), a CA checks with a registration authority (RA) to verify information provided by the requestor of a digital certificate. If the RA verifies the requestor's information, the CA can then issue a certificate

	CESG - 
	Communications-Electronics Security Group: The Information Assurance arm of the UK’s Government Communications Headquarters (GCHQ)

	Cipher Text - 
	Text that has been encrypted (q.v. encryption)

	CIPS - 
	Chartered Institute of Purchasing and Supply: Private international education and qualification body representing purchasing and supply chain professionals

	CMS - 
	Card Management System

	Contact interface - 
	A means for allowing the exchange of data between a smart card and a reader that requires the card to be in physical contact with the reader

	Contactless interface - 
	A means for allowing the exchange of data between a smart card and a reader without any physical contact between the card and the reader

	CRM - 
	Customer Relationship Management

	Cryptogram - 
	Enables chip data exchange in a secure manner 

	Cryptographic Key - 
	Used to encrypt or decrypt a message 

	Cryptography - 
	The relationship between plain text and cipher text (q.v.) that prevents anyone other than the intended recipient from reading the information

	CVM - 
	Cardholder Verification Method: The means to verify the authenticity of a cardholder 

	CWA
	CEN Workshop Agreement: Published European consensus arising from CEN/ISSS workshops

	Cyberspace - 
	Networked computers/the Internet (q.v.) 

	D 
	

	Decryption - 
	The procedure used in cryptography (q.v.) for converting cipher text (q.v.) to plain text 

	DES - 
	Data Encryption Standard: A popular encryption (q.v.) method developed in 1975 and standardized by ANSI (q.v.) in 1981

	DfES - 
	(Government) Department for Education and Science (UK)

	Digital Certificate - 
	An electronic "credit card" that establishes your credentials when doing business or other transactions on the Internet (q.v.). It is issued by a Certificate Authority (q.v.) 

	Digital ID - 
	Another name for a Digital Certificate (q.v.) 

	Digital Key - 
	Strings of unique bits (q.v.) that allow messages to be scrambled and unscrambled 

	Digital Signature - 
	A digital code that can be attached to an electronically transmitted message that uniquely identifies the sender

	DPA - 
	Data Protection Act 1998 (UK)

	Dual interface card - 
	A smart card (q.v.) having both a contact (q.v.) and a contactless (q.v.) interface; see distinction with Hybrid card (q.v.)

	E 
	

	e-cash - 
	Electronic cash: Cash stored electronically and readily exchanged into monetary value 

	ECML - 
	Electronic Commerce Modelling Language: A universal format for online commerce Web sites that contains customer information that is used for purchases made online, formatted through the use of XML (q.v.) tags (q.v.)

	e-Commerce -  
	Electronic commerce: Transactions that are conducted over an electronic network, where the purchaser and merchant are not at the same physical location

	eESC - 
	The eEurope Smart Card initiative: Launched by the European Commission in 1999 to accelerate and harmonise the development of smart cards across Europe

	EFTPOS - 
	Electronic Fund Transfer at Point Of Sale: Usually a terminal 

	Electronic Wallet - 
	Software that stores information about a cardholders cards. Usually supplied by the issuers and appended to the cardholders web browser

	e-mail - 
	Electronic mail 

	Emboss - 
	Print raised data on a card 

	EMV - 
	Europay, MasterCard and Visa: A collaboration between these three organisations

	EMVCo - 
	An industry association of the collaborators in EMV (q.v.) for the banking and finance industry

	Encryption -  
	The procedure used in cryptography (q.v.) for converting plain text to cipher text (q.v.)

	e-purse - 
	Electronic purse: A function on a chip card that allows e-cash (q.v.) value to be stored 

	e-tailing - 
	Electronic retail 

	ETSI - 
	European Telecommunications Standardisation Institute: Not for profit organisation whose mission is to produce the telecommunications standards for Europe (see also CEN q.v.)

	eURI - 
	Extended User-Related Information: Defined in CWA (q.v.) 13987 for Interoperable (q.v.) Citizen Services using Smart Card (q.v.)Systems

	F
	

	FINREAD - 
	European specifications for an applet-based (q.v.) secure interoperable (q.v.) smart card (q.v.) reader for online transactions implying sensitive data transfers

	FIPS - 
	Federal Information Processing Standards: Standards and guidelines issued by NIST (q.v.)

	G 
	

	Gateway - 
	A node or switch that permits communications between two dissimilar networks 

	GPRS - 
	General Packet Radio Service: A standard for wireless communications which runs at speeds up to 115 kilobits per second, compared with current GSM (q.v.)

	GSC-IS - 
	Government Smart Card-Interoperability Specification: Interoperability (q.v.) specification for smart cards (q.v.) in the USA developed by NIST (q.v.)

	GSM - 
	Global Systems for Mobile Communications: One of the leading digital cellular systems

	H 
	

	Hash - 
	Message digest. A number generated from a string of text 

	http - 
	Hyper Text Transfer Protocol: The underlying protocol used by the World Wide Web (q.v.)

	Hybrid card - 
	A smart card (q.v.) that contains two separate and unconnected chips, one with a contact interface (q.v.) and the other with a contactless interface (q.v.)

	I 
	

	ICAO - 
	International Civil Aviation Authority: A specialized agency of the United Nations, ICAO is the permanent body charged with the administration of the principles laid out in the Convention on International Civil Aviation, Chicago, 7/12/1944

	ICC - 
	Integrated Circuit Card, or smart card (q.v.)

	ICT -
	Information & Communications Technology

	IDeA - 
	Improvement and Development Agency (UK): Established by and for local government in April 1999 to support self-sustaining improvement from within local government

	IEC - 
	International Electrotechnical Commission: Global standards organisation for all electrical, electronic and related technologies

	IFM - 
	Integrated Formal Methods: The rigorous engineering methodology for system development; a conceptual parallel to the industrial standard UML (q.v.)

	IIN - 
	Issuer Identification Number: The numbering system that uniquely identifies a card issuing institution in an international interchange environment, specified in ISO/IEC 7812

	IKE - 
	Internet Key Exchange 

	Integrity - 
	Information that is free from error, corruption or alteration 

	Internet - 
	A global collection of interconnected networks, used for the purpose of electronic communication 

	Interoperability - 
	The ability for different systems to work together 

	Information Law Terms
	See WP8-04 Appendix 1 for definitions of the following terms in context:

	       Data
	

	Data Controller
	

	DPA
	

	Data Processor
	

	Data Subject
	

	DCA
	

	E-Envoy Identity Guidelines
	

	FOIA
	

	HRA
	

	LCD
	

	Mandatory/Mandatory Smart Card Scheme
	

	Personal Data
	

	Processing
	

	Public Authority
	

	Sensitive Personal Data
	

	Intranet - 
	A private network 

	IOPTA - 
	"InterOperable PT Applications" for smart cards: A revision of CEN (q.v.) standard ENV1545 that defines the codification of data elements used for public transport

	IP - 
	Internet (q.v.) protocol: Specifies the format of packets, also called datagrams, and the addressing scheme

	IR - 
	Inland Revenue (UK)

	ISO - 
	International Standardisation Organisation: Body responsible for development of international standards covering a huge range of issues

	Issuer - 
	A financial institution that establishes an account for a cardholder and issues a payment card 

	IT - 
	Information Technology 

	ITSO - 
	Formerly "Integrated Transport Smartcard Organisation": Public sector membership organisation founded in 1998 to build and maintain specifications for secure end-to-end interoperable ticketing operations in the UK

	J 
	

	Java - 
	A high-level object-oriented programming language developed by Sun Microsystems

	Java Card - 
	An ISO 7816-4 Compliant application (q.v.) environment focused on smart cards (q.v.)

	K 
	

	Key Escrow - 
	Storage of a private key (q.v.) by a neutral third party

	Key Management - 
	The process by which cryptographic keys (q.v.) and messages are managed and protected

	L 
	

	LA - 
	Local Authority

	LASSeO - 
	Local Authority Smartcard Standards e-Service Organisation: Created by local government organisations in the UK to define at the working level the necessary standards, rules and policies needed to provide public services to citizens using smart cards

	LDAP - 
	Lightweight Directory Access Protocol: A set of protocols (q.v.) for accessing information directories. Because LDAP is an open protocol, applications (q.v.) need not worry about the type of server hosting the directory

	LGOL - 
	Local Government Online (UK): Internet (q.v.) portal to local government

	Linux - 
	A freely-distributable open source operating system that runs on a number of hardware platforms

	LLPG - 
	Local Land and Property Gazetteer (UK): A definitive, local address list that provides unique identification of properties, conforms to a British Standard, BS 7666 and feeds the National Land and Property Gazetteer

	M 
	

	Magnetic Stripe Card - 
	A card with a magnetic strip of recording material on which data can be stored

	MIFARE - 
	A proprietary standard for contactless (q.v.) and dual interface (q.v.) smart cards (q.v.) produced by Philips Semiconductors and extensively deployed worldwide

	MIME - 
	Multipurpose Internet Multimedia Extension: An Internet (q.v.) protocol (q.v.) for sending e-mail (q.v.) and attachments 

	Mondex - 
	An e-cash application for Smart Cards that stores value as electronic information on a microchip, rather than as physical notes and coins enabling cardholders to carry, store and spend cash  

	Multos - 
	A smart card (q.v.) operating system for multi application cards 

	MUSCLE - 
	Movement for the Use of Smart Cards in a Linux Environment: (q.v. Linux)

	N 
	

	NBS - 
	A global leader in card personalisation, payment solutions, and secure processing for financial institutions, healthcare, governments, entertainment and retail customers

	NIC - 
	National Insurance Contributions 

	NIST - 
	National Institute of Standards and Technology (USA): Designs standards and guidelines for Federal computer systems

	Not-on-us - 
	Transactions that are carried out in a smart card scheme where one of the parties to the transaction is not a member of the scheme

	O 
	

	OCF - 
	Open Card Framework: A Java (q.v.) API (q.v.) for smart card (q.v.) access

	ODPM - 
	Office of the Deputy Prime Minister (UK)

	OeE - 
	Office of the e-Envoy (UK): Part of the Delivery and Reform team based in the Cabinet Office whose purpose is to improve the delivery of public services and achieve long-term cost savings

	OEM - 
	Original Equipment Manufacturers: Misleading term for a company that has a special relationship with computer producers. OEMs buy computers in bulk and customize them for a particular application

	OID - 
	Operator Identity: An ITSO (q.v.) term for entities performing specified ITSO roles

	Online - 
	Jargon for the process of obtaining information through access via a computer or terminal to the source

	Open systems - 
	Systems whose architecture specifications are public. This includes officially approved standards as well as privately designed architectures whose specifications are made public by the designers

	OS X - 
	Computer operating system developed by Apple Computers

	P 
	

	PC/SC - 
	Personal Computer/Smart Card: A standard framework for smart card (q.v.) access on Windows Platforms

	PCMCIA - 
	Personal Computer Memory Card International Association: An organisation consisting of some 500 companies that has developed a standard for smart cards (q.v.). Originally designed for adding memory to portable computers

	PDA - 
	Person Digital Assistant: A handheld device that combines computing, telephone/fax, Internet (q.v.) and networking features

	PIN - 
	Personal Identification Number 

	PIN Pad - 
	A small keypad on which a cardholder keys in his/her PIN (q.v.)

	PIN Verification - 
	The security process that confirms the cardholder's PIN (q.v.)

	PKCS - 
	Public Key Cryptography Standard: (q.v. "Public Key", "cryptography")

	PKI - 
	Public Key Infrastructure: A certificate system for obtaining an entity's Public Key. (q.v. "Private Key/Public Key"); a networked system that enables organisations and users to exchange information and money safely and securely

	PLCC - 
	Plastic Leaded Chip Carrier: Method of packaging computer chips together 

	Protocol - 
	An agreed-upon format for transmitting data between two devices

	Public Key/Private Key - 
	 Cryptographic keys (q.v.) used together. Private Keys are used to encrypt/decrypt messages or files that have been encrypted using a Public Key. The Private Key is only known to the rightful owner. Public Keys are only used in conjunction with the Private Key and are freely available to defined users. 

	Public Procurement Terms
	See wp8-05 Appendix 1 for definitions of the following terms in context:

	      BAFO
	

	CCTA
	

	Consolidated Directive
	

	Contract Notice
	

	Contracting Authority
	

	ECJ
	

	G-Cat
	

	ITN
	

	ITT
	

	OGC
	

	OJ
	

	PFI
	

	PIN
	[Note: In the procurement context this has a different meaning from that which applies in the technical context]

	PPP
	

	Public Procurement Directives
	

	Public Services Directive
	

	Public Supplies Directive
	

	Public Works Directive
	

	S-Cat
	

	SPV
	

	R 
	

	RA - 
	Registration Authority: q.v.

	RAM - 
	Random Access Memory: A type of computer memory that can be accessed randomly

	Registration Authority
	A registration authority (RA) is an authority in a network that verifies user requests for a digital certificate and tells the certificate authority (CA, q.v.) to issue it. RAs are part of a public key infrastructure (PKI, q.v.)

	RF - 
	Radio Frequency: Any frequency within the electromagnetic spectrum associated with radio wave propagation 

	RNG - 
	Random Number Generator

	ROM - 
	Read Only Memory: Computer memory on which data has been pre-recorded. Once data has been written onto a ROM chip, it cannot be removed and can only be read

	S 
	

	S/MIME - 
	Secure/ Multipurpose Internet Mail Extensions: A new version of MIME (q.v.) that supports encrypted (q.v.) messages

	SCNF-
	Smart Card Networking Forum: Not-for-profit organisation consisting of public sector representatives with an interest in the use of smart cards to provide improved services to their customers

	SDK - 
	Software Development Kit: A programming package that enables a programmer to develop applications for a specific platform

	SET - 
	Secure Electronic Transaction: A security standard that defines how to encrypt (q.v. "encryption") transmissions over public networks 

	SIM - 
	Subscriber Identification Module: A card-based chip that personalises a mobile phone

	Smart card - 
	A portable programmable device conforming to ISO 7816 dimensions and containing an integrated circuit that stores and processes information 

	SMS - 
	Short Message Service: A service for sending short text messages to mobile phones

	SSL - 
	Secure Sockets Layer: A protocol (q.v.) developed by Netscape for transmitting private documents via the Internet (q.v.). SSL works by using a private key (q.v.) to encrypt (q.v.) data that is transferred over the SSL connection

	STIP - 
	Small Terminal Interoperability Platform: The STIP Consortium was founded to develop an interoperable (q.v.) platform specification for secure transaction devices, including, but not limited to, card accepting devices

	T 
	

	T=CL - 
	Specification of a contactless interface (q.v.) for a smart card (q.v.)

	Tag - 
	A command inserted in a document that specifies how the document, or a portion of the document, should be formatted

	Track - 
	A defined part of a magnetic stripe where data can be written 

	TTP - 
	Trusted Third Party 

	U 
	

	UML - 
	Unified Modelling Language: A general-purpose notational language for specifying and visualizing complex software, especially large projects

	UMTS - 
	Universal Mobile Telecommunication System: A 3G (q.v.) mobile technology that will deliver broadband information at speeds up to 2Mbits/sec

	UNICODE - 
	A standard for representing characters as integers. Unlike ASCII, which uses 7 bits for each character, Unicode uses 16 bits, which means that it can represent more than 65,000 unique characters

	UNIX - 
	Open source computer operating system, popular for workstations

	URL - 
	Uniform Resource Locator: Website address

	USB - 
	Universal Serial Bus: An external bus standard that supports data transfer rates of 12 Mbps. A single USB port can be used to connect up to 127 peripheral devices. USB also supports Plug-and-Play installation

	USIM -
	Universal Subscriber Identity Module: (q.v. SIM)

	
	

	V 
	

	Visual Basic - 
	A popular programming language; sometimes called an event-driven language because each object can react to different events such as a mouse click 

	VPN - 
	Virtual Private Network: A network that is constructed by using public wires to connect nodes; uses encryption (q.v.) and other security mechanisms to ensure that only authorized users can access the network and the data it carries 

	W 


	

	WAP - 
	Wireless Application Protocol: A secure specification that allows users to access information instantly via handheld wireless devices such as mobile phones

	WIM - 
	Wireless Identity Module 

	Windows - 
	A computer operating system developed by Microsoft 

	WPKI - 
	Wireless Public Key Infrastructure: (q.v. PKI)

	WWW - 
	World Wide Web: Part of the Internet (q.v.)

	X 
	

	XML - 
	Extensible Markup Language: Designed especially for Web documents, it allows designers to create their own customized tags (q.v.), enabling the definition, transmission, validation, and interpretation of data between applications (q.v.) and between organizations


� � HYPERLINK "http://www.lawtel.co.uk/~a3d6997f194d4fc4bb59e88e2bcb45f1~/content/display.asp?ID=AF0185013&HL=Y&BK=Y" ��http://www.lawtel.co.uk/~a3d6997f194d4fc4bb59e88e2bcb45f1~/content/display.asp?ID=AF0185013&HL=Y&BK=Y� 


�  � HYPERLINK "http://www.legislation.hmso.gov.uk/acts/acts1998/19980041.htm" ��http://www.legislation.hmso.gov.uk/acts/acts1998/19980041.htm� 


� � HYPERLINK "http://www.lawtel.co.uk/~a3d6997f194d4fc4bb59e88e2bcb45f1~/content/display.asp?ID=AF1760240&HL=Y&BK=Y" ��http://www.lawtel.co.uk/~a3d6997f194d4fc4bb59e88e2bcb45f1~/content/display.asp?ID=AF1760240&HL=Y&BK=Y� 


�  � HYPERLINK "http://www.legislation.hmso.gov.uk/acts/acts2000/20000008.htm" ��http://www.legislation.hmso.gov.uk/acts/acts2000/20000008.htm� 


� � HYPERLINK "http://www.lawtel.co.uk/~a3d6997f194d4fc4bb59e88e2bcb45f1~/content/display.asp?ID=AF3760242&HL=Y&BK=Y" ��http://www.lawtel.co.uk/~a3d6997f194d4fc4bb59e88e2bcb45f1~/content/display.asp?ID=AF3760242&HL=Y&BK=Y� 


�  � HYPERLINK "http://www.legislation.hmso.gov.uk/acts/acts2000/20000012.htm" ��http://www.legislation.hmso.gov.uk/acts/acts2000/20000012.htm� 


�  � HYPERLINK "http://www.legislation.hmso.gov.uk/si/si2001/20011090.htm" ��http://www.legislation.hmso.gov.uk/si/si2001/20011090.htm� 


�  � HYPERLINK "http://www.legislation.hmso.gov.uk/acts/acts2000/20000022.htm" ��http://www.legislation.hmso.gov.uk/acts/acts2000/20000022.htm� 


�  � HYPERLINK "http://www.legislation.hmso.gov.uk/acts/acts2003/20030026.htm" ��http://www.legislation.hmso.gov.uk/acts/acts2003/20030026.htm� 


�  � HYPERLINK "http://www.legislation.hmso.gov.uk/acts/acts1997/1997065.htm" ��http://www.legislation.hmso.gov.uk/acts/acts1997/1997065.htm� 


�  � HYPERLINK "http://www.legislation.hmso.gov.uk/acts/acts1989/Ukpga_19890042_en_1.htm" ��http://www.legislation.hmso.gov.uk/acts/acts1989/Ukpga_19890042_en_1.htm� 


� Main Principle C.2, the Code


� Code Provision C.2.1





� section 30 Companies Act 1985


� s.1 Partnership Act 1890


� s1(2) of the LLPA


� s6


� s6(2)


� s6(3)


� Regulation 3 and Schedule 1 of the Regulations. There are small and medium-sized LLP exemptions (based on turnover, balance sheet total and average number of employees) which, if applicable, mean that an LLP can produce “special provisions” accounts and deliver abbreviated accounts to Companies House


� s5


� s1(3)


� s6(1)


� Members of an LLP may be able to limit personal liability through a suitably worded engagement letter


� s6(4)


� s3 of the Regulations


� see further below


� s8


� there is an exemption for small LLPs and dormant LLPs


� any agreement entered into before incorporation may impose obligations on the LLP itself (s5(2))


� section 214A Insolvency Act 1986


� � HYPERLINK "http://www.rethinkingconstruction.org/rc/report/" ��http://www.rethinkingconstruction.org/rc/report/� 


� � HYPERLINK "http://www.dti.gov.uk/cics/pdfs/cicreport.pdf" ��http://www.dti.gov.uk/cics/pdfs/cicreport.pdf� 


� � HYPERLINK "http://www.dti.gov.uk/cics/pdfs/cicreport.pdf" ��http://www.dti.gov.uk/cics/pdfs/cicreport.pdf�  


� OGC/s Revised general guidance on Standardisation of PFI in Contracts


� now Articles 87 to 89 


� Ferring (Case C-53/00 Ferring [2001] ECR 9067), Case C-280/00 Altmark (preliminary judgement of 24 July 2003) cf. Gemo Case C-126/01


� Article 88(3)


� Commission Regulation 69/2001


� Commission Regulation 70/2001


� Commission Regulation 68/2001


� Commission Regulation 2204/2002


� section 14 of the Companies Act 1985


� section 2 of the Companies Act 1985


� sections 35A and 35B of the Companies Act 1985


� section 3A of the Companies Act 1985


� as provided for in the Companies Act 1985


� Companies (Tables A to F) Regulations 1985 (SI 1985/805)


� section 2 essentially gives a Local Authority the power to do anything which it considers is likely to achieve the promotion or improvement of social, economic or environmental wellbeing in its area http://www.legislation.hmso.gov.uk/acts/acts2000/00022--b.htm#2


� section 68 Local Government and Housing Act 1989


� section 68 Local Government and Housing Act 1989


� section 69 Local Government and Housing Act 1989


� section 71 Local Government and Housing Act 1989


� again, section 2 Local Government Act 2000 – see footnote [4]


� Credit Suisse v Allerdale Borough Council [1996] 2 Lloyd's Rep 241; Credit Suisse v Waltham Forest LBC [1996] 3 WLR 943 CA. The doctrine of ultra vires in relation to local authority powers was overridden in a recent case (Stretch v United Kingdom, 24 June 2003 (European Court of Human rights, App no. 44277/98) by the application of Article 1 of the First Protocol of the European Convention on Human Rights (the right to peaceful enjoyment of possessions and not to be deprived of possessions). However, the case concerned a 1969 contract (so purportedly entered into under pre-1972 Act powers) and the result may have been different had the contract been more recent.


� http://www.legislation.hmso.gov.uk/acts/acts1997/1997065.htm#1


� sections 2-9, Local Government (Contracts) Act 1997. The certification requirements are set out in section 3 of the Act and are amplified by the accompanying regulations (Local Authorities (Contracts) Regulations 1997, SI 2862/1997).


� section 4(3)


� section 4(4)


� section 5


� as defined in section 1 Local Government Act 1999


http://www.legislation.hmso.gov.uk/acts/acts1999/19990027.htm#1


� section 35(1), Companies Act 1985


� section 1(1) to (3), Limited Liability Partnerships Act 2000


� section 20(1)








